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The European Commission’s proposal
COM(2016)289 for a Regulation on
addressing geo-blocking and other forms of
geo-discrimination is a first step in the right
direction. A crucial balance is struck by
removing existing barriers in the Digital
Single Market whilst respecting retailers’
fundamental freedoms to conduct
business. The legislative process needs to
now ensure that the intention to bring a
level-playing field to shopper’s online
experience is accompanied by safeguards
that guarantee legal clarity and practicality
and which continue incentivising retailers’
expansion into the European Union’s
evolving Digital Single Market.

Key Messages:

e The proposal is a positive step at
harmonising cross-border e-commerce.
However, the online and offline markets
are complementary to one another and
barriers must be continuously tackled in
both spheres. The work is far from done.

e An “obligation to sell” is viable only as long

as certain conditions are met and the

fundamental rights to contractual freedom
are protected. Retailers should never be
forced to deliver cross-border.

e The legislative process must now focus on
fine-tuning the following areas: ensuring
legal certainty on which national contract
laws apply for passive sales; clarifying and
safeguarding justified rerouting practices;
guarantees on online payment methods;
clarification on VAT rules.

1. Setting the right pretext for
unlocking the Digital Single Market

The European Retail Round Table (ERRT)
supports the main intention of the European
Commission’s proposal which quite rightly
aims at removing unjustified discriminatory
practices and providing consumers equal
access to goods and services independent of
their nationality or location.

The proposal also respects the realities of the
internal market, which require that justified
geo-blocking can be applied. Consumers will
be able to access and purchase goods and
services from anywhere in the EU, with the
condition that retailers can apply the
necessary and justified geo-blocking measures
to decide where they deliver to and under
what conditions, prices and legislation. The
proposed draft Regulation respects this logic
and it should not be altered under any
circumstances. Justified geo-blocking also
includes the rerouting of consumers to other
websites in order to offer them the best
possible shopping experience. The draft
Regulation needs yet to be improved to ensure
that rerouting can take place without
burdening online retailers or the shoppers.
Similarly, the proposed rules for cross-border
online payments require cautious reconsider-
ation to prevent any additional risks of fraud.

European retail urgently needs a regulatory
environment that gives room to multichannel
strategies and innovation. Clearly, the Geo-
blocking regulation has to be seen in
conjunction with other measures proposed in
the Digital Single Market package. By itself, it is
merely a “small step”. To boost Europe’s
competitiveness and to develop a functioning
Digital Single Market, the EU needs to address
the root causes of the fragmentation which
are the barriers that exist in both the online
and offline markets. Both are complementary
to one another and to properly unlock the EU
Internal  Market, the Commission must
continue to tackle remaining and new
obstacles in both spheres.
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2. “Obligation to Sell” is viable as
long as certain conditions are met

Removing  unjustified  geo-blocking  as
proposed in the draft Regulation means that
retailers cannot refuse and are thus obliged to
sell online across the whole EU. Here it is
crucial that businesses’ economic and
contractual freedom is respected (Art.16 EU
Charter of Fundamental Rights). This is in line
with ERRT’s conditions for accepting that
retailers may not refuse to sell and deliver (for
passive sales) to anyone in the EU who is
legally capable of purchasing and has the non-
fraudulent means to do so, provided that:

a) The customer is willing to accept delivery
within the delivery area defined by the
retailer,

b) The point of delivery or pick up defined by
the retailer is the point to which the
retailer has a legal obligation to reimburse
in case of return,

c) The customer accepts the point of delivery
or pick up defined by the retailer as the
point for all purposes linked to the
transaction (including the exercise of
consumer rights, rules on products safety,
labelling, etc.),

d) Services that come with the product will
be provided according to the retailer’s
policy. The retailer should not be obliged
to render such services abroad,

e) The customer is able to pay with one of
the payment methods provided by the
retailer.

The application of different conditions and/or
prices to different types of transactions must
remain a possible option for retailers. A cross-
border sale not subject to the conditions a) to
e), set out above, would be different from a
local sale and hence, justify different
conditions/prices being applied. We must be
conscious of the many reasons why retailers
apply different conditions and/or prices (see
Annex) in the various Member States and why
retailers should under no circumstances be
obliged to deliver across the whole EU, if they
decide not to do so. Such considerations would
deter many retailers fromselling online.
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3. Necessary considerations to
clarify and improve the Proposal

The draft Regulation needs to be improved so
that the following areas are made legally
watertight and so that businesses have legal
certainty when operating in the Single Market.

3.1. Legal clarity on what laws apply during
passive sales, for both traders and consumers:
The obligation to sell cross-border, but not to
deliver, leads to the application of the laws of
the country of the trader as stated under
Article 1.5 of the Draft Regulation. This is
crucial for retailers to accept this proposal.
However, the proposed legal text needs
further clarification in order to ensure a
maximum amount of certainty on the traders’
home country contract laws applying in the
case of passive sales (when the trader is not
actively targeting or delivering to a country).
This is essential as retailers are naturally keen
to avoid infringing local sales laws, particular
those which are designed to protect
consumers.

The Rome | Regulation (593/2008/EC) clarifies
that when a trader actively directs his activities
to the country where the consumer has his
“habitual residence” then the consumers’
home country laws apply (active sale). In the
draft Regulation, there is a need to amend
Article 1.5 to more clearly enshrine the
applicability of the traders’ home rules, also to
avoid for this rule to evolve through future
case law. In this aspect, there is a need to
more clearly define the criteria by which a
“passive sales” situation is triggered. It should
specify when a trader is considered to be
“actively targeting” a certain country and what
it means practically, i.e. does advertising or a
national  webshop qualify as  “active
targeting”? It is worth considering to include a
definition for what constitutes a “passive sale”.
If based on sound legal analysis, this could
potentially provide the necessary legal clarity.

Furthermore, it is unclear what the obligations
are for a retailer in the case of guarantees or
after-sales services. Even if according to Article
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1.5 the regulation “shall not be construed as
implying that a trader directs his or her
activities to the Member State where the
consumer has the habitual residence or
domicile” - the idea that the trader is free of
any obligations in a passive sales agreement
remains commercially and legally complicated.
Again, here the draft Regulation should be
amended so as to specify that in the case of
passive sales, the traders home country laws
have to apply in all areas: consumer rights,
product safety, labelling, withdrawal rights,
intellectual property rights, etc. It should be
clarified that the point of deliveryacts as the
legal jurisdiction on the basis of which the
above mentioned rights apply.

Finally, it is worth examining how further
clarity can be created in terms of consumers’
rights awareness under passive sales
situations. Possible EU Commission support
measures in  the form of information
campaigns could be considered and referred
to in Article 8 of the draft Regulation
concerning “Assistance to Consumers”.

3.2. Safeguarding and ensuring clear and
practical rules for justified Rerouting practices:
ERRT welcomes the removal of unjustified
blocking of consumers’ access to specific
websites, this includes continuous-rerouting
practices. What is important, is that justified
rerouting remains a possibility as it is used by
online retailers to deliver a smoother shopping
experience for the consumer. When looking
for a specific national webshop through a
search engine, consumers can for example be
rerouted to a global selection site where they
are able to confirm the selection of a specific
national webshop and/or are provided with
further language options. Having to provide
“explicit consent”, as stated in Article 3.2,
before being rerouted to this site, would make
the very notion of justified rerouting obsolete.

The proposal does not take into account the
technical burden on how “explicit consent”
could possibly be provided by the consumer. Is
it through approving the rerouting by clicking
on a specially programmed pop-up window or
footer which appear in an inter-mediate
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sequence before the site is loaded? By
proposing explicit or the so-called “opt-in”
type of consent, the proposal creates an
unnatural and burdensome obligation for
traders and for the consumer whose shopping
experience is unnecessarily delayed. The
Regulation needs to focus on its main
intention: to ensure that consumers across the
EU are not discriminated against in their ability
to accessonline interfaces. Whereas blocking
of access to a website should be banned,
justified rerouting should be allowed under the
following two conditions. The trader should be
transparent and provide the consumer with a
visible confirmation of having been rerouted
and secondly, the original version of the
website sought, should as stated in the
proposal, remain easily accessible to them.

Further, Article 3.3 states that the trader can
restrict access or reroute when this is required
by national law. Article 3.4 then states that in
such “cases the trader has to provide a clear
justification.” It is unclear if the justification
has to be provided to the consumer or if it has
to be available in the case of i.e. a legal
proceeding. If it is for the consumer, where
and how should they be informed? The
proposal should under no circumstances be
amended to make it mandatory for traders to
justify rerouting. This would impose vyet
another obligation and would be of no added
value to consumers. Article 3.4 should only
require that the trader provides a justification
to the consumer if, in accordance with Article
3.3, a website remains permanently
inaccessible.

3.3. The need for differentiated payment
methods and authentication to prevent fraud:
An essential prerequisite for the willingness of
the trader to engage in a sales contract is the
predictability of the associated risk. When
accepting online payments, traders should
only be obliged to accept those payment
methods through which no additional costs or
burdens emerge.

Despite attempts at EU level to reduce
transaction costs, for example by introducing a
cap for interchange fees (Interchange Fees
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Regulation 2015/751/BU a true pan-
European payments system is lacking and
payments remain a high cost for retailers. The
payments’ landscape in the EU is fragmented,
not only related to costs but also to the
payment methods used at national level,
which differ per Member State. Additionally,
there are still limited alternatives to credit
cards for cross-border transactions; the few
that exist charge high usage costs to
businesses.

Retailers need to be able to minimise the risk
of fraudulent purchases by being able to check
the credit worthiness of a customer. This is
complicated in the case of cross-border direct
debit transactions, because the efficacy of the
verification of direct debit credit worthiness
varies among Member States. Retailers need
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more complex scenario where there are in fact
three different interactions; when the
customer buys the goods in his home country,
when they pick it up locally and when they
again consume the goods in their home
country. The VAT Directive 2006/112/EC does
not foresee such a scenario. The exact
interplay with the VAT Directive, in situations
related to passive sales, remains convoluted
and there is a need for watertight clarification
during the legislative process.

3.5. Considerations on Geo-blocking and the
removal of Territorial Supply Constraints:
The Commission proposal applies a non-
discrimination principle for B2C sales, yet
consideration should also be given to applying
this principle in its entirety by extending it to
B2B. In view of completing the Single Market,

to be in the position of not having to offer this the removal of geo-discrimination should
payment method for cross border purchases. ideally cover the whole supply chain.
To avoid for a possibility of an increased risk of Regarding branded products, suppliers
fraud, “direct debit” should be removed from frequently restrict retailers to source from
Article 5.1 of the Regulation. their local sales subsidiaries. As a

consequence, retailers in the EU cannot
Equally, fraudulent purchases with credit cards source centrally or parallel import. The

are a frequent occurrence. As it is currently
the case, it is necessary that traders can apply
additional customer authentication
procedures for cross-border transactions, for
example by verifying the customer’s identity
through an SMS verification system. The
Regulation should focus on allowing non-
nationals (independent of their location or
nationality) to be able to make the same
purchases as nationals, but the possibility to
apply different payment conditions in the form
of  additional customer  authentication
procedures needs to remain a possibility.

removal of territorial supply constraints would,
in the light of the fierce competition at retail
level, allow retailers to pass on benefits reaped
at sourcing level to the consumer by more
attractive offerings in terms of choice and
prices in their on- and offline stores. The
ongoing discussions on Geo-blocking should
give consideration to future developments
with regards to the fragmentation of the Single
Market that exists in the B2B context.

Removing Article 5.1.b from the proposal is About the European Retail Round Table (ERRT):
necessary in order to prevent an increased risk i
for online-retailers to be exposed to E R.RT br ! ngs toget .h er he CEQO
. retail companies who share their collectjve
fraudulent credit card purchases. . : . , .
experience and ideagith policy makers in view ¢f
gi ving Europe’ s consumers b
3.4.  Clarification regarding VAT rules: benefits of the Single Market and to promote
The Commission proposal states that when a delivery of a sustainable consumption model. ERRT
trader is not involved in delivery, then the VAT Members areAhold DelhaizéAsda Walmart, C&A,
rate of a customer does not apply. The online El Corte Inglés, ICA Gruppen, |Kigkex, Jerénima
selling component of the proposed Regulation Martins, Lidl, Marks & Spencer Group, Mercadona,
clearly brings about a considerably different Metro Group and Tesco.
scenario than that of the offline world. It is a
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ANNEX

Products & seruices

DIVERGING LOCAL REGULATORY REQUIREMENTS

Businesses must comply with various local rules for their products and services to be legally supplied in each market.
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DIVERGING MARKET CONDITIONS & CONSUMER PREFERENCES

Businesses must adapt their offers and marketing activities to local expectations - as a matter of commercial success.
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@ The Digital Single Market can only succeed where the Single Market succeeds.
@ A successful Single Market begins with lowering existing barriers.
@ The Digital Single Market must build trust for both businesses and consumers.

une 2016

is not to be considered exhaustive

Source of data; 'Eurostat. Data from 1st

*The list of examples used in this docum
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